State and Local
Tax Services

INCOME &

FRANCHISE TAX

e Tax Minimization Studies

e Business Structure
Reviews

e Allocation and
Apportionment Planning

e Combined, Consolidated,
& Unitary Planning

e Nexus Studies

e Amended State Tax
Returns from IRS Audits

e Single Business Tax
Training

SALES & USE TAX

e Reverse Audits

e Compliance System
Review

¢ Direct Pay & Compliance
Agreements

e Exemption Certificate

Documentation

Industrial Processing /

Manufacturing Exemption

Utility Studies

Nexus Studies

Sales & Use Tax Training

Transportation Company

Procurement Company

PROPERTY

(AD VOLOREM) TAX

e Real Property Tax
Reviews

e Personal Property Tax
Reviews

TAX AUDIT &

APPEALS

e Sales & Use Tax Audit
Defense & Appeals

e Single Business Tax
Audit Defense & Appeals

e Property Tax Audit
Defense & Appeals

e State and Local Tax
Litigation Support

e Merger & Acquisition Due
Diligence Reviews

¢ Voluntary Disclosure

BUSINESS INCENTIVE

SERVICES

e Business Relocation &
Expansion Services

e Tax Credits, Exemptions,
& Abatements

e Grants, Financing, &
Infrastructure Assistance

www.ehtc.com

State and Local Tax
Newsletter 2006-1

Business Activity Tax Simplification Act Would Enact
Federal Nexus Standards

Legislation was introduced into the United States Congress that
would establish a physical presence test to determine when an
out of state business would be subject to a state’s taxing
jurisdiction. The Business Activity Tax Simplification Act (HR
1956, S2721) is designed to bring uniformity and predictability
to what is seen as an unpredictable and hostile tax
environment brought about by different state interpretations of
the U. S. Supreme Court’s decision in Quill v. North Dakota,
504 US 298 which requires a business to have substantial
nexus in a state before it can be subjected to tax. The Act
would adopt the position of those states using the physical
presence test as a bright line test for determining nexus.

Requirements for Physical Presence

Under the proposed law, a person would have a physical
presence in a state only if the person’s business activities in the
state include the following, collectively and on more than 21
days in the aggregate, during the person’s taxable year:

(1) Being an individual physically in the state, or assigning one
or more employees to be in the state. However, the following
activities are excluded:
(a) activities in connection with a possible or an actual
purchase of goods or services, for consumption by the
person's business;
(b) gathering news and covering events for print,
broadcast, or other distribution through the media;
(c) gathering information needed in order to perform
services outside the state;
(d) meeting government officials for purposes other than
selling goods or services, for consumption by such
government;
(e) merely attending educational or training
conferences, seminars or other similar functions; and
(f) participating in charitable events.

(2) Using the services of an agent (excluding an employee) to
establish or maintain the market in the state, if the agent does
not perform business activities in the state for any other person
during the taxable year.
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(3) Leasing or owning tangible personal property or real property
in the state. However, the following are excluded in determining
whether the 21-day limit has been exceeded:
(a) tangible personal property located in the state for
purposes of being assembled, manufactured, processed,
or tested by another person for the benefit of the owner or
lessee, or used to furnish a service to the owner or lessee
by another person;
(b) marketing or promotional materials distributed in the
state; and
(c) any property to the extend used ancillary to an activity
that is excluded from the computation of the 21-day
period.

Application of P.L. 86-272 expanded. In addition to establishing
federal nexus standards, the Act would expand P.L. 86-272,
which currently provides that when an out-of-state business' only
contact with a state is the solicitation of orders for tangible
personal property in that state, then the state may not tax the
income of that out-of-state company. The Business Activity Tax
Simplification Act amends P.L. 86-272 to change its application
from merely the solicitation of orders for tangible personal
property, to apply to both tangible and intangible property, as well
as to all types of services.

Our firm provides the information in this e-newsletter for general guidance only,
and does not constitute the provision of legal advice, tax advice, accounting
services, investment advice, or professional consulting of any kind. The
information provided herein should not be used as a substitute for consultation
with professional tax, accounting, legal, or other competent advisers. Before
making any decision or taking any action, you should consult a professional
adviser who has been provided with all pertinent facts relevant to your particular
situation. Tax articles in this e-newsletter are not intended to be used, and
cannot be used by any taxpayer, for the purpose of avoiding accuracy-related
penalties that may be imposed on the taxpayer. The information is provided "as
is," with no assurance or guarantee of completeness, accuracy, or timeliness of
the information, and without warranty of any kind, express or implied, including
but not limited to warranties of performance, merchantability, and fitness for a
particular purpose.
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