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Michigan Business Tax Unknowns

How Much Revenue Will it Raise and the
Constitutionality Issues

GRAND RAPIDS, Ml - Thursday, September 20, 2007 - The
Michigan Business Tax (MBT) is a very large and complicated tax
law. It is unlike the Single Business Tax (SBT) or its predecessors
and unlike any other tax in the United States. Because of the
uncertainty of the amount of revenue that the tax will raise, the
legislature has placed revenue limits on how much the state can
collect. It was the intent of the Legislature that the MBT be revenue
neutral, that is, it raise the same amount of revenue as the SBT would
have raised.

The MBT is creative in that several new and untested provisions were
enacted to let the tax serve as an economic development tool. Such
provisions may boarder on the edge of Constitutionality. The
legislature fully recognizing that some or all of these provisions will or
may be litigated by the courts, has inserted in the Michigan Business
Tax Act (MBTA) a severability clause which would preserve the MBT
in the event any one or more of its provisions were declared by the
court to be unconstitutional.

Revenue Limits

The (MBTA) will limit revenue from the Michigan Business Tax (MBT)
starting in the 2008 state fiscal year through the 2010 state fiscal
year. The MBTA specifies that half of the excess revenue above the
revenue limit will be deposited in the Budget Stabilization Fund and
the other half be returned to taxpayers. [MCL 208.1601]

For the 2008 fiscal year, the revenue limit is $2,398,000,000.
Revenue includes the total net cash payment from both the Single
Business Tax (SBT) and the Michigan Business Tax (MBT), but
excluding revenue from the tax on insurance companies.

[MCL 208.1601(1)]

For the 2009 fiscal year, the revenue limit is $2,398,000,000
increased by 1% and the percentage change in personal income from
fiscal year 2008 to fiscal year 2009. (Excluding revenue from the tax
on insurance companies) [MCL 208.1601(2)]

For the 2010 fiscal year, the revenue Ilimit is $2,398,000,000
increased by 2.01% and the percentage change in personal income
from fiscal year 2009 to fiscal year 2010. (Excluding revenue from
the tax on insurance companies) [MCL 208.1601(3)]

If the revenue limit is exceeded by less than $5 million, all of the

excess will be credited to the Budget Stabilization Fund.
[MCL 208.1601(4)]
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The refund available if the MBT exceeds the revenue limits shall be
applied pro rata to the taxpayers that made positive net cash payments
during the fiscal year. The taxpayer's pro rata share shall be the total
amount to be refunded multiplied by a fraction the numerator of which is
the positive net payments made by the taxpayer during the fiscal year
and the denominator of which is the sum of the positive net cash
payments made by all taxpayers during the fiscal year.

[MCL 208.1601(5)]

Severability Provision

There are several provisions in the MBT that persons believe may be
unconstitutional.  Specifically, the nexus standard, the unitary and
apportionment provisions and the Michigan only credits have drawn
attention and may result in litigation. To protect the MBT in the event of
an unfavorable ruling that may have the effect of voiding the MBT,
severability section was put into the act. The severability section
provides that if any provision of the MBT is determined to be
unconstitutional, it shall be severed and shall not be in effect for any
other tax year for which the final order shall apply, and the remaining
provisions of this MBT shall remain in effect.

If a final order of a court of competent jurisdiction for which all rights of
appeal have been exhausted or have expired determines that any
provision of the MBTA that provides a deduction, credit, or exemption
with respect to employment, persons, services, investment, or any other
activity that is limited only to Michigan is unconstitutional or applies to
employment, persons, services, investment, or any other activity outside
of Michigan, that credit, deduction, or exemption shall be severed and
shall not be in effect for any other tax year for which the final order shall
apply, and the remaining provisions of this act shall remain in effect.
[MCL 208.1519]

Our firm provides the information in this e-newsletter for general guidance only,
and does not constitute the provision of legal advice, tax advice, accounting
services, investment advice, or professional consulting of any kind. The
information provided herein should not be used as a substitute for consultation
with professional tax, accounting, legal, or other competent advisers. Before
making any decision or taking any action, you should consult a professional
adviser who has been provided with all pertinent facts relevant to your particular
situation. Tax articles in this e-newsletter are not intended to be used, and
cannot be used by any taxpayer, for the purpose of avoiding accuracy-related
penalties that may be imposed on the taxpayer. The information is provided "as
is," with no assurance or guarantee of completeness, accuracy, or timeliness of
the information, and without warranty of any kind, express or implied, including
but not limited to warranties of performance, merchantability, and fitness for a
particular purpose.
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