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Federal IRC Section 318 Attribution: The Michigan Standard?

GRAND RAPIDS, MI — Monday, March 31, 2008 — Last week this newsletter
discussed the uncertainty about the statutory use of the term "indirectly"
for application of the "control test" for a "unitary business group."
However, it is clear that the Department of Treasury (Treasury) will use the
constructive ownership rules of Internal Revenue Code (IRC) Section 318.
This article is a review of IRC section 318 and its link to the Michigan
Business Tax Act (MBTA).

"Unitary business group" is defined in Section 117(6) of the MBTA. The terms
"owns or controls, directly or indirectly, more than 50%" implies ownership or
control through attribution.

"Unitary business group" means a group of United States
persons, other than a foreign operating entity, 1 of which
owns or controls, directly or indirectly, more than 50% of
the ownership interest with voting rights or ownership
interests that confer comparable rights to voting rights of
the other United States persons, ..."

The Treasury, in FAQ U-6 stated, "The control test requires that one of the U.S.
persons own or control, directly or indirectly, more than 50% of the ownership
interests with voting rights or similar rights of the other U.S. persons. [MCL
208.1117(6)]

The Department will use, as guidance, attribution rules expressed in IRC § 318
or analogous authority to determine indirect or constructive ownership and
control. While IRC § 318 specifically pertains to corporate stock ownership, the
Department will apply its principles to all forms of entities subject to the MBT.
[Treasury FAQ U6]

Section 318 Attribution

(1) Attribution between family members.

An individual shall be considered as owning the stock owned, directly or
indirectly, by or for (i) his spouse (other than a spouse who is legally separated
from the individual under a decree of divorce or separate maintenance), and (ii)
his children, grandchildren, and parents. [IRC 318(1)(A)]

For purposes of family attribution, a legally adopted child of an individual shall be
treated as a child of such individual by blood. [IRC 318(1)(B)]
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(2) Attribution from partnerships, estates, trusts, and corporations.

Stock owned, directly or indirectly, by or for a partnership or estate shall be
considered as owned proportionately by its partners or beneficiaries. [IRC 318

(2)(A)]

Stock owned, directly or indirectly, by or for a trust shall be considered as owned
by its beneficiaries in proportion to the actuarial interest of such beneficiaries in
such trust. [IRC 318(2)(B)(i)]

Stock owned, directly or indirectly, by or for any portion of a trust of which a
person is considered the owner shall be considered as owned by such person.
[IRC 318(2)(B)(ii)]

If 50 percent or more in value of the stock in a corporation is owned, directly or
indirectly, by or for any person, such person shall be considered as owning the
stock owned, directly or indirectly, by or for such corporation, in that proportion
which the value of the stock which such person so owns bears to the value of all
the stock in such corporation. [IRC 318(2)(C)]

(3) Attribution to partnerships, estates, trusts, and corporations.

Stock owned, directly or indirectly, by or for a partner or a beneficiary of an estate
shall be considered as owned by the partnership or estate. [IRC 318(3)(A)]

Stock owned directly or indirectly, by or for a beneficiary of a trust shall be
considered as owned by the trust, unless such beneficiary's interest in the trust is
a remote contingent interest. [IRC 318(3)(B)(i)]

Stock owned, directly or indirectly, by or for a person who is considered the
owner of any portion of a trust shall be considered as owned by the trust. [IRC
318(3)(B)(ii)]

If 50 percent or more in value of the stock in a corporation is owned, directly or
indirectly, by or for any person, such corporation shall be considered as owning
the stock owned, directly or indirectly, by or for such person. [IRC 318(3)(C)]

(4) Options.

If any person has an option to acquire stock, such stock shall be considered as
owned by such person. An option to acquire such an option, and each one of a
series of such options, shall be considered as an option to acquire such stock.
[IRC 318(4)]

(5) Re-attribution.

The general rule under Section 318(a)(5)(A) is that stock constructively owned by
a shareholder under any of the attribution rules discussed above is deemed to be
actually owned for purposes of re-attribution to others. Thus, for example, stock
which is attributed from a husband to wife under the family member rules of
Section 318(a)(1)(A)(i) is further attributed to a corporation in which the wife
owns 50% of the value of the stock under the shareholder-to-corporation rules of
Section 318(a)(3)(C).

Section 318(a)(5)(B)-(D) limits re-attribution by prescribing the point at which
relationship no longer justifies constructive ownership. Thus, the limitations set
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forth in Section 318(a)(5)(B)-(D) detail the situations in which relationship
between the parties is too tenuous and remote to justify attribution of stock
ownership.

The limitations on re-attribution prohibit double inclusion, family re-attribution and
sidewise attribution.

(6) Direct or indirect ownership.

Section 318(a)(1) — family member, Section 318(a)(2) — entity to member, and
Section 318(a)(3) — member to entity attribute stock owned "directly or indirectly"
by or on behalf of a related person. It is apparent that the provisions intend to
encompass stock to which the related person holds title as well as stock
beneficially owned by the related person but held in the name of another.
[Income Tax Regulations Section 1.544-2] For example, stock held by a person's
nominee would be indirectly owned by that person. There is, however, no
guidance concerning the meaning of "directly or indirectly" for purposes of the
Section 318 attribution rules.

Please stay tuned for more news and follow the MichiganStateAndLocalTax Blog for
information as it becomes available.

If you have questions please feel free to contact me. | would be happy to be of
assistance.

Sincerely,

Ed Kisscorni, CPA/MBA
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Notice:

To ensure compliance with Treasury Department regulations, we inform you that any tax advice that
may be contained in this communication (including any attachments) is not intended or written to be
used, and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal
Revenue Code or applicable state or local tax law provisions or (ii) promoting, marketing or
recommending to another party any tax-related matters addressed herein.

The contents of this email and any attachments to it contain privileged and confidential information
from Echelbarger, Himebaugh, Tamm & Co., P.C. This information is only for the viewing or use of
the intended recipient. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution or use of, or the taking of any action in reliance upon, the information
contained in this email, or any of the attachments to this emalil, is strictly prohibited and that this email
and all of the attachments to this email, if any, must be immediately returned to Echelbarger,



Himebaugh, Tamm & Co., P.C. or destroyed and, in either case, this email and all attachments to this
email must be immediately deleted from your computer without making any copies hereof. If you
have received this email in error, please notify Echelbarger, Himebaugh, Tamm & Co., P.C. by email
immediately.



